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The internet bank operation has been outspread in our country’s commercial 
banks. But the domestic laws, rules and financial regulations haven’t stipulated and 
restrict the operation systematically. The internet bank operation has the 
characteristics of high technicality, none-paper, instantaneousness, which makes its 
legal problems rather abundant and complicated. The legal problems about the 
internet bank operation are challenging the traditional legal system and concept. 
This topic pours in the development of the internet bank, especially the legal 
problems about the internet bank operation. The article consists of three parts, which 
are the preface, the text and the conclusion. And there are four chapters in the text. 
Chapter one introduces the definition of internet bank, internet bank operation 
and its characteristics.  
Chapter two analyzes the risks of the internet bank and the characteristics of the 
risks before-mentioned.  
Chapter three considers how to consummate the legislation of the internet bank 
operation in our country, which involves the necessity and urgency of consummating 
the legal system of the internet bank operation. Besides, the author analyzes the basic 
principles of the legislation of internet bank operation and how to partake the legal 
liability of the internet bank operation.  
The last chapter probes into the legal countermeasures of the risk control of the 
internet bank. The author introduces the international legislation on the risk control of 
the internet bank operation; considers macroscopically how to establish and improve 
the legal system of risk control of the internet bank operation; tables the proposal of 
how to consummating the legal countermeasure against the risk control of the internet 
bank operation. 
 














目  录 
 
目  录 
 

























第一章  网上银行业务的特点 2 
第一节  网上银行及网上银行业务 2 
一、网上银行的定义 2 
二、网上银行业务 3 






第二章  网上银行业务风险 7 
第一节  网上银行业务风险的种类 7 
一、非法律风险 7 
二、法律风险 10 
第二节  网上银行业务风险的特点 15 
一、风险具有系统性 15 
二、比传统银行业务更易遭网上黑客攻击和计算机病毒破坏 16 
第三章  完善网上银行业务有关立法的思考 17 
第一节  完善网上银行业务有关法律制度的必要性和紧迫性 17 
一、完善网上银行业务有关法律制度的必要性 17 
二、完善网上银行业务有关法律制度的紧迫性 18 










































第三节  网上银行业务的法律责任分担问题 21 
一、网上银行业务适用的法律责任归责原则 21 
二、网上银行业务的举证责任 23 
第四章  网上银行业务风险防范的法律对策 25 




第二节  建立健全我国网上银行业务风险防范的法律制度的宏观思考 27 
一、第一层面立法 28 
二、第二层面立法 28 


















































Chapter 1  Characteristics of Internet Bank Operation 2 
Subchapter 1  Internet Bank and Internet Bank Operation 2 
Section 1  Definition of Internet Bank 2 
Section 2  Internet Bank Operation 3 
Subchapter 2  Characteristics of Internet Bank Operation 4 
Section 1  Service Breaks through Spatio-temporal Limitation 4 
Section 2  Diaphaneity of Information Is High, and Innovation of Information 
Operation Is Speedy 4 
Section 3  Extent of Dummy Is High, and Adapts to All Kinds of Electronic 
Operations 5 
Section 4  Operation Is Intelligentized 5 
Section 5  Cost of Operation Is Low 5 
Chapter 2  Risks of Internet Bank Operation 7 
Subchapter 1  Risks of Internet Bank Operation 7 
Section 1  Non-legal Risks 7 
Section 2  Legal Risk 10 
Subchapter 2  Characteristics of Risks of Internet Bank Operation 15 
Section 1  Risks Above-mentioned Are Systemically 15 
Section 2  Internet Bank Is Apt to Be Attacked by Internet Hijacker and Be 
Destroyed by Computer Virus 16 
Chapter 3  Consideration of Consummating Legislation of Internet 
Bank Operation 17 
Subchapter 1  Necessity and Urgency of Consummating Legal System of 
Internet Bank Operation 17 
Section 1  Necessity of Consummating Legal System of Internet Bank Operation
17 
Section 2  Urgency of Consummating Legal System of Internet bank Operation18 






































Section 2 Principle of Combining Idea Self-government to Government 
Supervision 20 
Section 3  Principle of Neutrality 20 
Section 4  Principle of Opening and Compatibly 21 
Subchapter 3  Partaking Legal Liability of Internet Bank Operation 21 
Section 1  Principle of Partaking Legal Liability of Internet Bank Operation 21 
Section 2  Onus Probandi of Internet Bank Operation 23 
Chapter 4  Legal Countermeasures of Risk Control of Internet Bank
25 
Subchapter 1  International Legislation 25 
Section 1  Basel Committee 25 
Section 2  America 26 
Section 3  European Union 27 
Subchapter 2  Considering Macroscopically How to Establish and Improve 
Legal System of Risk Control of Internet Bank Operation 27 
Section 1  First Lay of Legislation 28 
Section 2  Second Lay of Legislation 28 
Subchapter 3  Suggesting How to Consummating Legal Countermeasure 
against Risk Control of Internet Bank Operation 29 
Section 1  Establishing Legal System of Marketing Admittance to Internet Bank
30 
Section 2  Regulating New Legal Relation between Internet Bank and Its 
Clients 31 
Section 3   Standardizing Issuing and Circulation of Electronic Money 31 
Section 4   Stipulating Fair Rules of Internet Bargaining 32 
Section 5  Establishing System of Information Disclosing, and Intensifying 
Quality of Information Disclosing 35 
Section 6   Striking Internet Bank Crime 35 
Section 7  Participating International Cooperation Actively, and Solving 
Problems of Jurisdiction and Application to Multinational Laws 36 






























前  言 1
 
前  言 
 
我们正处在一个信息化、网络化的时代，网络革命给整个社会经济带来了新
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1 网上银行（Online Bank），又可称为网络银行（Net Bank或Internet Bank），本文一律称为网上银行。 
2 黄孝武.网络银行[M].武汉:武汉出版社, 1999.24. 
3 李君.网络银行的中外比较、发展趋势及策略选择[J].金融论坛, 2002, (6):28. 


























从 1995 年 10 月世界第一家新型的网上银行——美国安全第一网上银行成
立，截至 1997 年 10 月，全球共有 2015 家银行在互联网上设立了站点，其中，
全球最大的 100 家银行中有 70%建立了网站，截至 2001 年 12 月，互联网上已有
2400 多个金融网站提供客户服务，其中，1200 多家金融服务企业提供联机交易
服务。5迄今为止，网络银行业务的发展速度还是比较快的。资料显示，2004 年






色。截至 2002 年 12 月，我国正式获准开办交易类网上银行业务的大中型中资商
业银行（总资产 1000 亿人民币以上）已达 8 家，占全部大中型中资商业银行的
50%。7网上银行业务已然成为银行不可缺少的业务品种。《2004 年中国网上银行
研究报告》指出，随着全社会对网上银行的逐步认同，网上银行用户在网民中的
比例逐年递增，由 2001 年的 6.4%增长到 2004 年的 16.9%，预计到 2007 年这一
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比例将增长到 21.7%左右。目前，中国的网上银行用户已增加到 1 亿多人。据央
行统计，全国正式开展交易型网上银行业务的商业银行达 30 家，个人用户超过
4000 万，企业用户已达 60 万，每年超过千亿元资金在网上流通。至 2005 年，
中国的网上银行用户已由 2000 年下半年的 90 万人增加到 1 亿多人。8
 





















                                                        
8 张慧丽.网上银行安全监管瓶颈急待冲破[N].市场报,2005-10-10(5). 


















务的电脑和ATM机。据美国一家顾问公司调查，1993 年与 2000 年相比，各种
传送渠道所进行的银行业务发生了下列变化：传统分行由 1993 年的 42%降至
2000 年的 22%，ATM从 33%降至 30%，电话银行从 23%升至 35%，而网上银行



















                                                        
10 黄健,聂利群.网络银行对传统银行业的挑战[N].人民日报, 2000-07-08(3). 
11 钟捷,闩静.对发展网上银行的一些思考[EB/OL].http://www.fcc.com.cn,2005-07-06. 




















表 1：银行各种服务方式成本比较                         单位：美元 
服务方式 营业网点 电话银行 ATM PC 银行 网上银行 
银行完成每笔
交易的成本 
1.07 0.54 0.27 0.15 0.01 
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